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Concept of Cross-Border Bankruptcy Proceedings

Cross-border bankruptcy proceedings are rules governing bankruptcy procedures where the debtor
has assets or creditors in more than one country. These proceedings encompass provisions related
to conflict of laws, international jurisdiction, recognition and enforcement of foreign judgments
and decisions, and judicial cooperation between authorities of different countries. One of the most
crucial aspects addressed by cross-border bankruptcy rules is the recognition of foreign bankruptcy
proceeding representatives and their powers; enabling them to access and communicate with

foreign judicial bodies in the administration of proceedings.

Importance and Objectives of Cross-Border Bankruptcy Proceedings

’

The rise of multinational corporations and the expansion of international trade, driven by advancements in
communication, transportation, and information technology, have significantly extended commerce beyond
national borders. As a result, creditors increasingly reside in different countries, and corporate assets are often

dispersed across multiple jurisdictions. This trend necessitates the regulation of cross-border bankruptcy

proceedings with the following objectives:

Promoting Investment

Establishing clear, reliable, and credible rules and procedures enhances investor confidence when engaging

with companies operating in multiple countries, thereby fostering economic growth and attracting

investment.

O
?\";9 Facilitating Distressed Business Continuity and Restructuring }

Enabling access to corporate assets in various jurisdictions supports the restructuring of distressed

companies, thereby preserving jobs and maintaining inancial stability.

v Protecting Creditors’ Rights ’

Ensuring creditors have access to judicial systems across different countries allows for fair participation

in distributions during bankruptcy proceedings in accordance with their priority status.

Enhancing International Cooperation ’

International cooperation can be enhanced by improving the management of cross-border bankruptcy
proceedings and coordinating concurrent bankruptcy processes involving the same debtor across multiple

jurisdictions enhances international cooperation.

1 International Monetary Fund, Cross-Border Insolvency Issues, IMF E-Library, 2 August 1999.
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Legal Basis for Cross-Border Bankruptcy Proceedings

In Saudi Arabia, the legal framework for cross-border bankruptcy proceedings is
established by the Cross-Border Bankruptcy Proceedings Rules, issued by the Minister
of Commerce’s Decision No. (149) dated 14/5/1444 AH. These rules are designed to align

with the UNCITRAL Model Law on Cross-Border Insolvency.

PursuanttoArticle Five ofthe Cross-BorderBankruptcy Proceedings Rules, the bankruptcy
trustee appointed to administer proceedings in Saudi Arabia, as per the Bankruptcy
Law, is authorized to exercise their powers and duties within foreign jurisdictions in
accordance with the relevant laws. The trustee is permitted to communicate directly with
foreign courts and representatives of foreign bankruptcy proceedings, and to cooperate

with them under the supervision of Saudi Arabia’s commercial court.

Accordingly, the trustee may, for instance, request information regarding the debtor’s
activities and status, locate and verify bankruptcy estate assets, seek the imposition of

a stay on claims, verify the claims of foreign creditors, or sell assets located abroad, etc.

It is important to note, however, that the exercise of these powers is subject to Article
Five, which mandates that the trustee must observe the laws of the foreign country in
which such powers are exercised. Therefore, as an essential preliminary step, the trustee
must familiarize themselves with the legal system of the foreign jurisdiction. Although the
Cross-Border Bankruptcy Proceedings Rules grant the trustee jurisdiction and authorize
the exercise of powers in a foreign country under court supervision, the trustee’s actions

are contingent upon compliance with the applicable foreign laws.




Specifying the Legal System of the Country Requested for Cooperation and Assistance

/

®

It is crucial to understand the nature of the legal system pertaining to cross-border bankruptcy proceedings

in the foreign country where the trustee intends to exercise their powers and duties. This situation typically falls

into one of two categories:

1. The foreign country has adopted the UNCITRAL Model Law:

The United Nations Commission on International Trade Law (UNCITRAL) adopted the Model Law on
Cross-Border Insolvency in 1997. The aim was to assist countries to integrate a modern, consistent, and fair
framework into their bankruptcy and insolvency laws for effectively addressing cross-border insolvency
cases. This is particularly relevant in situations where the distressed debtor has assets in multiple countries

or when creditors are not from the country administering the bankruptcy proceedingsz.

Itis important to note that the Model Law is not an international convention and does not impose reciprocal
obligations. Rather, it serves as a guideline aimed at harmonizing cross-border bankruptcy proceedings and
enhancing their effectiveness.

If the foreign country has adopted the UNCITRAL Model Law on Cross-Border Insolvency, as Saudi Arabia
has, the Model Law provides foreign bankruptcy proceeding representatives with various powers. These
include accessing foreign courts, seeking recognition of Saudi bankruptcy proceedings, requesting assistance
from the court, and cooperating and coordinating concurrent proceedings, as will be explained later. This
enables the trustee to perform their duties in managing the proceedings in the foreign country.

The method by which countries adopt the UNCITRAL Model Law on Cross-Border Insolvency varies. Some
countries, like Singapore, have incorporated the Model Law into their national bankruptcy legislation as an
annex to their national law, giving it binding force and appending3. Other countries, such as the Kingdom
of Bahrain4, have adopted the Model Law as a chapter within their national legislation. Some countries,
including Saudi Arabia, the United Kingdom, and Australia, have issued special rules, regulations, or specific
laws for cross-border bankruptcy. The UNCITRAL website provides a list of countries that have adopted the

UNCITRAL Model Law on Cross-Border Insolvencys.

2. The Foreign Countries has not adopted the UNCITRAL Model Law:

If a country has not adopted the UNCITRAL Model Law on Cross-Border Insolvency, the trustee’s ability
to access the authorities of these countries to exercise their powers and duties, and the recognition of
bankruptcy decisions and judgments issued in Saudi Arabia, depends on the legal system of that country. This
is subject to any international agreements on judicial cooperation and mutual assistance that Saudi Arabia
may have entered into, which can be relied upon to request assistance and enable the trustee to perform

their duties and exercise their powers in that country.

It should be noted that some countries are bound by regional arrangements that facilitate cooperation
in cross-border bankruptcy proceedings. For example: European Union member countries are bound by
the Regulation issued by the European Parliament and Commission regarding insolvency proceedings. This
regulation organizes international judicial jurisdiction among member countries, as well as conflict of laws in

the field of insolvency, and recognition of judgments and decisions issued in member countries in this field®.

2 UNCITRAL Model Law on Cross-Border Insolvency with Guide to Enactment and Implementation, P.19.
3 Singapore Insolvency, Restructuring and Dissolution Act 2018.

4 11T ool @dlaoy pwllollg aihiill 85lc] yoils.

5 https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status.

6 Regulation (EU) 2015/848 of the European Parliament and of the Council of May 2015 on Insolvency Proceedings, https://eur-lex.europa.eu.
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The Montevideo Treaty between some South American countries, concluded in 1889 and updated in 1940,

addresses aspects of managing international bankruptcy proceedings between these countries.

The Nordic Bankruptcy Convention, concluded in 1933 and amended in 1977 and 1982, between Finland,
Denmark, Iceland, Norway, and Sweden, deals with cross-border bankruptcy proceedings among Scandinavian

countries’.

It is also necessary to review international agreements related to judicial cooperation in civil and
commercial matters, whether at the global, regional, or bilateral level. Such agreements should be examined
for the possibility of relying on them to request assistance or recognition of decisions and judgments issued
in the field of bankruptcy by Saudi Arabia’s courts. An example is the Arab Riyadh Agreement for Judicial
Cooperation between Arab League countries, which Saudi Arabia ratified on 11/5/2000. This agreement
includes provisions related to recognizing judgments issued in civil and commercial cases, and procedures

related to judicial delegation and assistance.

In the absence of a bilateral or multilateral agreement between Saudi Arabia and the foreign country
concerned, it is necessary to refer to the national law of that country. This involves determining the limits
and controls under which it recognizes foreign bankruptcy decisions and judgments, and the possible
means of communication for requesting assistance. The search in the foreign country’s law is not limited to
bankruptcy or insolvency proceedings but extends to relevant provisions in civil procedure or pleadings laws,

and enforcement laws. It may be necessary to seek the assistance of a lawyer from that country to conduct

the relevant nrocedures.

OPTIONS FOR RECOGNIZING CROSS-BORDER
INSOLVENCY RULINGS IN THE REQUESTED COUNTRY
FOR COOPERATION OR ASSISTANCE

m\ The Foreign Country has not The foreign country has adopted
adopted the UNCITRAL Model Law the UNCITRAL Model Law

® No judicial cooperation ® A regional or bilateral judicial

cooperation agreement exists Referring to the provisions and

agreement exists
® Refer to the national law of ® Refer to the provisions of the interpretations of the Model Law

agreement

the country

7 UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation, New York, 2010, P. 15.
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Methods of Communication

If the concerned country where the trustee is to perform some administrative tasks has adopted
the UNCITRAL Model Law on Cross-Border Insolvency, the trustee has the right to direct access to the
courts of that country. Consequently, the trustee is not required to submit their request through consular
or diplomatic channels, nor seek prior permission from the court before submitting their request to the
competent court in the foreign country. However, generally, cooperation procedures with foreign courts
or foreign trustees must be under court supervision, as per Article Five, Paragraph One of the Cross-Border
Bankruptcy Proceedings Rules. It may be appropriate for the trustee to prepare a report on the procedures
undertaken in the foreign country and regularly submit it to the court for guidance.

The trustee should review the national law of the country where they are performing their duties to
identify the judicial body competent to receive requests related to cross-border bankruptcy proceedings,

avoiding time waste by submitting requests to non-competent judicial bodies.

Limited Jurisdiction of the Foreign Court

The trustee’s submission of a request to a foreign judicial body does not subject the trustee or the
bankruptcy assetstotheforeign court’sjurisdiction beyond the limits of the submitted request. Consequently,
the foreign court’s jurisdiction will be limited to addressing the submitted request by accepting or rejecting
it. This does not involve reviewing the trustee’s other actions related to procedure management or issuing
orders regarding bankruptcy assets or creditors beyond the scope of the submitted request.

Communication of Foreign Creditors with the Trustee

Article Seven, Paragraph One of the Cross-Border Bankruptcy Proceedings Rules stipulates that a foreign
creditor has rights similar to those of a creditor in Saudi Arabia concerning any bankruptcy proceedings
initiated under the law. Consequently, foreign creditors can directly communicate with the trustee and submit
their claims. They may also intervene in any procedural management action involving creditors, such as

voting on proposals or voting under Article 108 of the Bankruptcy Law regarding certain liquidation procedure
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management actions. Moreover, foreign creditors can participate in creditors’ committee membership and
other activities. The trustee must enable foreign creditors to access information and documents related to
the procedure according to the controls stipulated in Article Ten of the Implementing Regulations of the

Bankruptcy Law.
Notifying Foreign Creditors

The trustee must notify foreign creditors of any procedural management actions that require notification,
in accordance with the provisions of the law, regulations, and complementary rules, as stipulated in Article
Eighteen of the Cross-Border Bankruptcy Proceedings Rules. Accordingly, notifying foreign creditors shall
be as follows:

1. If the foreign creditor has an address in Saudi Arabia: Notification must be made through one of the
means stipulated in Article Eight of the Implementing Regulations of the Law. This includes notification
to the national address, or via electronic means such as text messages using verified mobile phones,
email, and accounts registered in any of the governmental automated systems.

2. If the foreign creditor has a registered place of residence abroad and cannot be notified by any
electronic means: A copy of the notification may be sent to the Ministry of Foreign Affairs for delivery

through diplomatic channels, as per Article Nineteen of the Law of Civil Procedures.

3. If notification is not possible by the aforementioned methods: An announcement shall be made via
the Website of the Bankruptcy commission.

Recognition /

When the concerned country where the trustee wishes to exercise their duties and powers in managing the
procedure has adopted the UNCITRAL Model Law on Cross-Border Insolvency, this implies that recognition
of judgments and decisions issued by Saudi Arabian courts will not require complex formal procedures.
Consequently, the trustee can directly apply to the foreign court for recognition of the bankruptcy procedure

initiated in Saudi Arabia without the need for judicial delegation or submission through diplomatic channels.

Conditions for Recognizing Judgments and Decisions Issued in the Field of Bankruptcy

PROCEDURAL SUBSTANTIVE
REQUIREMENTS REQUIREMENTS

Submission of a copy of the judgment
The judgment or decision must pertain
initiating the proceeding, along with
to a bankruptcy proceeding
proof of its continuation

Translation of documents into The request must be submitted
the language of the court by a foreign representative

from which recognition is sought of the bankruptcy proceedings

Submission of documents and
The judgment must not contradict the
information as specified by
public policy in the country
the laws of the country from
from which recognition is sought
which recognition is sought
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From a substantive perspective, the conditions for recognizing foreign bankruptcy judgments and

decisions according to the UNCITRAL Model Law on Cross-Border Insolvency include:

1.

The procedure must relate to a bankruptcy proceeding, meaning a collective judicial proceeding under
insolvency law where the debtor’s assets are subject to court control or supervision for the purpose of
reorganization or liquidation. Thus, reorganization and liquidation procedures initiated under the Saudi
Bankruptcy Law, whether in their regular course or related to small debtors, as well as administrative
liquidation procedures, meet the conditions specified in the Model Law for defining a foreign procedure
that can be recognized.

The applicant must be a foreign representative for bankruptcy proceedings, defined as a person
authorized under the foreign country’s law to administer those proceedings. This can be a natural or legal
person, working permanently or temporarily, appointed by the court or another entity, or by force of law.
This definition in the Model Law is broad enough to include, under the Saudi Bankruptcy Law, financial
reorganization trustees, liquidation trustees, temporary trustees who may be appointed under Article
Five, Paragraph (a) of the Implementing Regulations of the Bankruptcy Law in liquidation procedures, and

the Bankruptcy commission that manages administrative liquidation procedures.

In addition to the above substantive conditions, the exception for refusing to recognize a judgment or
decision issued in Saudi Arabia will be based solely on the case where this judgment violates the public
policy of the country whose courts are requested to recognize it. This refers to exceptional circumstances
where the judgment conflicts with the fundamental legal principles of that country, such as constitutional

principles or legal principles of exceptional importance to that country.

Procedurally, the trustee should attach the following documents with their request:

1.

An official copy of the judgment initiating the bankruptcy procedure, and a certificate from the court

proving the continuation of the procedure management and the trustee’s appointment.

A verified translation of these documents into the language of the court requested to recognize the
bankruptcy judgments and decisions issued in Saudi Arabia.

In general, the trustee should review the law of the requested country to accurately determine the data
and documents required to be attached to the request. Some cross-border insolvency laws may require
notification or announcement of the request for recognition of a foreign bankruptcy procedure. Other
laws may require additional information despite adopting the UNCITRAL Model Law on Cross-Border
Insolvency. For example, the United Kingdom'’s Cross-Border Insolvency Regulations, established in 2006,
fully adopted the UNCITRAL Model Law, making it binding law in the UK. However, it attached several
appendices, including Appendix Il which addresses the procedural matters related to cross-border
insolvency in England and Wales, and Appendix lll which is concerned with relevant procedural matters

in Scotland.

It is worth noting that a request for recognition of foreign bankruptcy judgments and decisions submitted in

England and Wales must include a statement of information including name and address of the applicant, name

of the debtor, address of the debtor’'s Center of Main Interest (COMI), any available address for the debtor’s place

of business in the UK or place of residence if a natural person, and any statement about the debtor’s registration

under the UK Companies Act 2006, if registered. The aforementioned regulations include a schedule with forms

for requests to recognize foreign bankruptcyjudgmentsg.

On the next page is an example of the forms used in British courts for requesting recognition of foreign

bankruptcy judgments and decisions can be provided.

8 United Kingdom Cross Border Insolvency Regulations 2006 No. 1030, www.legislation.gov.uk.
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Schedule 2,
Paragraph 2

(a) Insert full name(s) of
applicant(s)

(b) Insert full name of the
debtor

(c) Insert name of country
where the foreign proceeding
the subject of the application

is taking place

(d) Insert any trading name of
the debtor if different from the
full name given above and any

former trading names in
respect of any business in
respect of which the debtor
may have incurred debts or
other liabilities still unsatisfied

(e) Insert any trading name of

the debtor in Great Britain if
different from the full name
given above and any former
trading names in respect of any
business in Great Britain in
respect of which the debtor
may have incurred debts or
other liabilities still unsatisfied

(f) Delete any statements in
paragraph 3 which do not
apply and insert full address
details, where applicable

* Delete as applicable

Form ML 1

The Cross-Border Insolvency Regulations 2006

Recognition application

Name of Debtor Company number where
applicable

For court use only

In the Court case number

[full name of court]

1. The application of{(a)

being the foreign representative(s) appointed in relation to the above named debtor in a foreign
proceeding, in reliance on article 15 of the UNCITRAL Model Law on cross-border insolvency

as set out in Schedule 1 to the Cross-Border Insolvency Regulations 2006 ("the Model Law").

2. The application is in respect of a foreign proceeding in relation to(b)

("the debtor") [[lately] carrying on business in(c)

as(d)

[and [lately] carrying on business in Great Britain as(e)

3. (f)[The debtor's principal/last known* place of business in Great Britain is

1




TYPES OF RECOGNITION OF
INSOLVENCY PROCEEDINGS

Recognition of the Procedure Recognition of the Procedure
as a Non-Main Proceeding as a Main Proceeding

A place where the debtor's assets are Management of economic interests in a
located, where non-transitory activities are regular manner must be apparent to others.
conducted, using human resources, goods, The registered place of business of the

and services company unless proven otherwise

Recognition of a bankruptcy proceeding initiated in Saudi Arabia as a foreign main proceeding is possible if the
debtor’s center of main interests (COMI) is located in Saudi. The COMI refers to the place where the debtor regularly
manages their economic activities, allowing third parties to verify this clearly. The key time for determining the
COMl is at the opening of the proceedings; thus, the debtor’s main activity center must be in this jurisdiction at

9
that time. For companies, the presumption is that the COMI is the registered office unless proven otherwise .

On the other hand, recognition as a foreign non-main proceeding occurs if the debtor has an establishment in
Saudi. According to the Model Law, an establishment is defined as a place where the debtor conducts some
activities in a non-occasional manner. Therefore, it is insufficient for the recognition of bankruptcy as a non-
main proceeding to merely have some of the debtor’s assets in the country; the activities related to these assets
must also be non-occasional, implying a minimum level of organization and a degree of continuity using human
resources, goods, and services. This definition aligns with the condition for initiating bankruptcy proceedings for
a non-Saudi investor who owns assets in Saudi Arabia, conducts commercial or professional activities, or aims
to make profit through a licensed establishment in Saudi Arabia, as stipulated in Paragraph (c) of Article Four of
the Bankruptcy Law. In this case, if the debtor's COM is outside Saudi Arabia, the request for recognition of this

proceeding will lead to its recognition as a foreign non-main proceeding.

If a decision is issued recognizing the bankruptcy proceedings initiated in Saudi Arabia, the trustee must notify
the foreign court of any changes in the status of the recognized Saudi bankruptcy proceedings, or the status
related to their appointment. Examples of this include notifying the court of the end of the stay of claims, the
approval of the plan, the completion of distribution activities in liquidation proceedings, or the termination of

the proceedings.

Assistance and Relief

The Default Effects of Recognition of Saudi Bankruptcy Proceedings in a Foreign Jurisdiction

In the event that the concerned foreign jurisdiction has adopted the UNCITRAL Model Law on Cross-
Border Insolvency, the recognition of bankruptcy proceedings initiated in Saudi Arabia as a foreign main
proceeding in said jurisdiction shall by default trigger the following effects:

1. Astay onthe commencement or continuation of individual actions or proceedings concerning the
debtor’s assets, rights, obligations, or liabilities.

2. Asuspension of execution against the debtor's assets.

3. Astay on the right to transfer, encumber, or otherwise dispose of any assets of the debtor.

It is important to note that notwithstanding the adoption of the Model Law, these default effects may

vary in scope and duration across jurisdictions. The Model Law defers to domestic legislation to determine

9 Daniel M. Glosband, Meredith Mitnick, A Brief Defense of COMI, www.goodwinlaw.com/
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the temporal framework, scope, modification, or termination of these effects. For instance, the Australia’s
Cross-Border Insolvency Act'® incorporates the UNCITRAL Model Law on Cross-Border Insolvency. However,
its provisions regarding the default effects of recognizing foreign bankruptcy proceedings align more closely
with the stay of proceedings stipulated in the Bankruptcy Act 1966 and the Corporations Act 2001. This
results in a broader scope of stay than that provided for in the Model Law.

Consequently, it is advisable to scrutinize the legislation of the foreign jurisdiction where recognition of
Saudi Arabia’s bankruptcy proceedings is sought. This examination should aim to ascertain the scope of
effects consequent to such recognition. Subsequently, enforcement of these effects should be pursued,
along with monitoring any actions or proceedings against the debtor’s assets within the foreign jurisdiction.
The objective is twofold: firstly, to ensure the enforcement of the stay against such actions or proceedings,

and secondly, to prevent any unauthorized disposition of the debtor’s assets.

It should be noted that upon recognition of bankruptcy proceedings initiated in Saudi Arabia, the trustee
is vested with the authority and capacity to intervene in any lawsuit or proceeding related to the debtor or
the bankruptcy estate’s assets. Furthermore, the trustee is empowered to file lawsuits and petitions before
judicial authorities, not limited to those specializing in bankruptcy matters. This includes the ability to submit
enforcement requests or individual claims on the debtor’s receivables from third parties, as well as the right

to intervene in lawsuits filed against the bankruptcy estate’s assets abroad.

Examples of the effects consequent to the recognition of bankruptcy proceedings initiated in Saudi Arabia
include the investiture of the trustee with authority and legal standing to institute actions aimed at nullifying,
voiding, or rendering unenforceable any transactions detrimental to creditors or harmful to the bankruptcy
estate. This authority extends to actions prescribed in bankruptcy law or other relevant legislation. Examples

of such actions include:

1. Lawsuits to annul the debtor’s transactions made during the suspect period preceding the

commencement of proceedings, including associated recovery claims.
2. Actions to nullify and void transactions executed in contravention of the stay on claims.

3. Proceedings toinvalidate transactions conducted in violation of the debtor’s divestment obligations

and to recover assets improperly disposed of.

Forms of Assistance That May Be Requested and Granted Following Recognition of Saudi
Bankruptcy Proceedings in a Foreign Jurisdiction

In addition to the default effects consequent to the recognition of bankruptcy proceedings initiated
in Saudi Arabia abroad, the Model Law permits the request of certain forms of assistance, subject to the

discretionary authority of the foreign court.

These forms of assistance may be requested from the foreign court, which may grant them whether the

bankruptcy proceedings initiated in Saudi Arabia are recognized as main or non-main proceedings.

suspension of claims
Gathering information [ \
or extension of

and evidence related .
suspension
to the debtor's assets iod if expired
eriod if expire
SOME FORMS . .
OF ASSISTANCE
AND REMEDY
Management of
Cooperation and ts in th
assets in the
Kociginaticn \ / foreign country

10 Article 16 of the Australian Cross-Border Insolvency No 24, Act 2008.
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The forms of assistance that may be requested and granted by the court include:

1.

A stay on the commencement or continuation of individual actions or proceedings concerning
the debtor’s assets, rights, obligations, or liabilities, suspension of execution against the debtor’s
assets, and a stay on the right to transfer, encumber, or otherwise dispose of any of the debtor’s
assets. This applies if such measures do not take effect by default under the law of the requested
country as previously mentioned, or if the bankruptcy proceedings initiated in Saudi Arabia have

been recognized as non-main proceedings.

If the period of stay on claims has expired under the law of the foreign country, the trustee may

petition the foreign court to extend this period in accordance with its law.

The trustee may request the foreign court to entrust them with the administration of all or part
of the debtor’s assets located in that country or to assign their administration to another person

appointed by the court.

The trustee may request the foreign court to take any measure related to gathering information
or evidence concerning the debtor’s assets or obligations in the foreign country. This includes
requesting information or documents from public or private entities that the trustee may not
otherwise be able to obtain, which could assist in proving the debtor’s rights related to assets
in that country or aid the trustee in verifying debts and examining claims submitted by foreign
creditors or related to debts incurred abroad. This may also include requesting the court’s

assistance in hearing witnesses.

If certain assets of the debtor have been sold or realized abroad and the debtor has creditors
in that country, the trustee may request the court’s permission to distribute the proceeds from
the liquidation of these assets abroad, or to distribute them in kind. If this is not feasible for the
trustee, orif it would incur significant expenses for the trustee to travel to conduct the distribution,
they may seek the court’s permission to entrust another person with the distribution tasks, and

the foreign court may authorize this.

It should be noted that the forms of assistance subject to the court’s discretionary authority are not

exhaustive, and those mentioned in the UNCITRAL Model Law are mere examples. Therefore, the trustee

should review the law of the requested country to determine if there are additional forms of assistance

and relief that may be requested as necessary for the proper conduct of the proceedings. Moreover, the

foreign court’s approval to grant these measures is subject to its discretionary authority, and it may impose

conditions and restrictions it deems appropriate to protect the rights of relevant parties.

Cooperation and Coordination

~

12

One of the important aspects that can be utilized to improve the management of bankruptcy proceedings

initiated in Saudi Arabia, if it involves foreign elements such as the debtor’s assets or the presence of foreign
creditors, is cooperation with foreign courts and representatives of foreign bankruptcy proceedings. It
should be noted that this cooperation is not limited, as in the case previously presented, to prior recognition
of bankruptcy proceedings initiated in Saudi Arabia but can precede the recognition of the proceedings.
This cooperation extends to include cooperation between courts, or between courts and representatives
of bankruptcy proceedings in different countries, or among representatives of bankruptcy proceedings
themselves. As mentioned earlier, the UNCITRAL Model Law on Cross-Border Insolvency allows for direct

communication between courts and representatives of bankruptcy proceedings to request cooperation.

14
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Cooperation may also involve coordinating concurrent proceedings in cases where more than one bankruptcy

proceeding related to the same debtor is initiated in more than one country. While the principle is the unification

of bankruptcy and the avoidance of initiating more than one bankruptcy proceeding for the same debtor,

the difference in jurisdictional criteria between countries and the spread of multinational corporations with

multiple branches has created a practical need to address this coordination between proceedings for their

proper management. This was ensured by the UNCITRAL Model Law on Cross-Border Insolvency, and therefore

it can be relied upon if the relevant country has adopted the Model Law.

Judicial Cooperation in the Management of Bankruptcy Proceedings

1.

The court’s appointment of a person to perform a specific task based on the court’s directives. For
instance, the trustee may request the court to appoint an auditor to review certain accounts related
to the debtor’s assets in this country or a branch of the company therein. Alternatively, the court
may appoint a mediator to sell certain assets or designate an individual to provide periodic reports

on the management of certain activities in this country.

Notification of certain information and exchange of documents relevant to the proceedings. This
may require the appointment of a person to conduct notifications in accordance with the legal
procedures in the foreign country, so that these notifications are recognized in any subsequent
proceedings related to them. For example, notifying creditors of the initiation of proceedings in

Saudi Arabia to enable them to submit their claims.

Cooperation in managing and supervising the debtor’'s assets. The presence of certain debtor
assets abroad or the existence of company branches in a foreign country may necessitate the

appointment of someone to manage and supervise these assets'".

Coordination of Concurrent Proceedings

The principle, as previously mentioned, is the unification of bankruptcy proceedings. Therefore, if a country

adopts the UNCITRAL Model Law on Cross-Border Insolvency, recognition of a foreign bankruptcy proceeding

as a main proceeding precludes the initiation of a new proceeding in that country unless the debtor has

assets there. In the latter case, initiating proceedings should be limited to matters related to assets in that

country, not extending beyond that scope except through cooperative and coordinated efforts with the other

country.

The most important considerations for the trustee when seeking recognition of bankruptcy proceedings

initiated in Saudi Arabia in a foreign country, or requesting assistance and judicial measures from its courts

in the presence of concurrent proceedings related to the same debtor, are as follows:

1.

The existence of bankruptcy proceedings related to the same debtor does not prevent or terminate
a request for recognition of bankruptcy proceedings initiated in Saudi Arabia. The trustee may
request recognition of proceedings initiated in Saudi Arabia despite prior initiation of proceedings
for the same debtor in the foreign country. If the proceedings initiated in Saudi Arabia are earlier
and have been recognized in the foreign country, commencing new proceedings for the same

debtor in that country will not terminate recognition of the Saudi judgment.

The Model Law gives priority to local proceedings over foreign proceedings, such that any judicial
measures requested or granted by the court must be consistent with local proceedings. If the court
has previously granted judicial relief measures, it may review them to make them consistent with

national bankruptcy proceedings.

11 UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation, New York, 2010, P. 22.
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3. When coordinating between multiple foreign bankruptcy proceedings being managed in different
countries, priority is given to the main bankruptcy proceedings. Any judicial measures granted
based on the trustee’s request in non-main bankruptcy proceedings must be consistent with the
main proceedings. If non-main proceedings have been recognized previously, any measures or
decisions issued regarding them can be modified and reviewed to be consistent with the main

bankruptcy proceedings.

4. If all recognized foreign bankruptcy proceedings are non-main, the court has discretionary power

in deciding what measures to maintain, modify, or coordinate.

The implication is that the trustee must verify the existence of bankruptcy proceedings commenced
for the same debtor in the foreign country from which recognition and assistance are requested, ensuring
that the request for assistance and relief does not conflict with the requirements of managing the national

proceedings opened in that country.

The trustee must also verify the existence of other foreign bankruptcy proceedings related to the same
debtor recognized in that country. If it is @ main proceeding, it takes priority. If it is a non-main proceeding,
priority is given to the proceedings recognized in Saudi Arabia only if recognized as main proceedings;

otherwise, both proceedings are equal, and the court has discretionary power to coordinate between them.

National procedure in the requested state

Procedure recognized as a main procedure

Procedure recognized as a non-main procedure

In case of concurrent bankruptcy proceedings, the trustee should verify during distribution to creditors
that no creditor receives more than their due through distribution in both the proceedings initiated in Saudi
Arabia and foreign bankruptcy proceedings. If a creditor has received distributions in foreign bankruptcy
proceedings for the same debt against the same debtor, the bankruptcy trustee must deduct what
was obtained in the foreign proceedings before distribution, considering the provisions related to debt
priorities that must be applied according to Chapter Twelve of the Bankruptcy Law and Chapter Eleven of
its Implementing Regulations. Determining distributions made in foreign bankruptcy proceedings requires

coordination and cooperation with the foreign bankruptcy trustee or representative.
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Schedule 2,
Paragraph 2

(a) Insert full name(s) of
applicant(s)

(b) Insert full name of the
debtor

(c) Insert name of country
where the foreign proceeding
the subject of the application

is taking place

(d) Insert any trading name of
the debtor if different from the
full name given above and any

former trading names in
respect of any business in
respect of which the debtor
may have incurred debts or
other liabilities still unsatisfied

(e) Insert any trading name of

the debtor in Great Britain if
different from the full name
given above and any former
trading names in respect of any
business in Great Britain in
respect of which the debtor
may have incurred debts or
other liabilities still unsatisfied

(f) Delete any statements in
paragraph 3 which do not
apply and insert full address
details, where applicable

* Delete as applicable

Form ML 1

The Cross-Border Insolvency Regulations 2006

Recognition application

Name of Debtor Company number where
applicable

For court use only

In the Court case number

[full name of court]

1. The application of(a)

being the foreign representative(s) appointed in relation to the above named debtor in a foreign
proceeding, in reliance on article 15 of the UNCITRAL Model Law on cross-border insolvency

as set out in Schedule 1 to the Cross-Border Insolvency Regulations 2006 ("the Model Law").

2. The application is in respect of a foreign proceeding in relation to(b)

("the debtor") [[lately] carrying on business in(c)

as(d)

[and [lately] carrying on business in Great Britain as(e)

3. (D[The debtor's principal/last known* place of business in Great Britain is
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